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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hoaorable lon Alsuwp
Atate Commisafion for the RIM

S — - —————

land 0ffice Building
Austin 14, Texas

2

Dear Sir:
24 Children's Divi-
opf 0of the 3State Depart-
it of Zducation are coa-
Weo are fh peol : » Mer of March 8, 1945,
requssting tlw opinioa of pdat upon the captioned
subject.
J POT Ly - Ainica No. 0-5716, ruled that
the 3tajd Bog (1% s g the 3tate Department of Edu-
catioy oM gpfierally understood, ars two

fent. It vas further ruled theree
hDivision 18 not a part of the 3tate De-
o, but is an entity of the 3tate Depart-
mant Of VI ol Hlucation. We deenm 18 important to keep

. a mind throughout this opinion.

4 2675-1, Vernou's Aanotated Civil 3tatutes
dos in part as followe:

®"3ec. 1. 7The lagislature of Texas dces here~
by acdept the provisions and bensfits of an Act of
Congress passed June 2, 1520, amended June 5, 192X,
entitled; 'An Aot to provide for the promotion of
Vocational Rehabilitation of persons disabled in
industry or otherwise, and their retwra %0 civil

saploymsut.?

of Texas, prov

o .
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"Sec. 2. The Treasurer of Texas Ve, and he
is heredy authoriged and empovered to receive the
funds appropriated under said Act of Congress,
and is authorised to make disbursessonts there-

from upoa the order of the 3State Board for -
usation SRpOve tructesd O co-operate
v

terms and conditions expressed in Sbhs ast
of Congress aforesaid.,

2-a

E L Xl

» autioc - ‘ o8 o
or rehabilitation work, said gifts and donations
to be deposited by the 3upervisor of Rebabilita~
tion in the 3tate Treasury, subject to tlw match-
ing of sams with Pederal Fuads up to such amount
as the Pederal Government may allocate per bisn-
afumr S0 the 3tate for said work, and which has not
already beeu met with state sppropristions for
said bienniun,

R o o " (m“.. QM)

It 18 evidsnt from reading tha above article that the
Vocational Rehabilitation Divitoa is @ part of the 3tate Board
of Vocational Bdusation.

Article 2675j), Vernon's Annotated Civil 3tatutes of
Texas, reads in part as follows: é

“Sec. 1. That therse is hereby oreated in the
Rehabilitation Division of the 3tate Department of
Bdwation, a i1cal restoration service for
crippled childrea under tveaty-ona jears of age.
This service shall make provision for locating,

exanining and physically restoring eripyplied chil-
dren of the 3tate as hereinafter provided.
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census, make surveys, and estadblish permanens
records of orippled childreu; to cooperate with
the Departmeat of Educgtion ia providiag special
oquipment and instruction ian the education of
cerippled children, to procure medical and surgic-
al service foy oripp children; provided that
only physicisns legally qualified to practice
medicins and surgery in Texas De employed for pure
poses of diagnosis and treatment; provided furth-
er, however, that for orippled childrea having de-
fects of the orel cavity, legally qualified deat-
ists may be employed for purposes of diagnosis
and treatment; that not more than the customary
ainimum fees be paid for such services, and that
physicians, dentists, or surgsons so smploysd
shall be approved by the 3tate Board of Health as
Qalified to render such service; to select and
designate hospitales for the care of crippled
children coatemplated by this Act providing that
such hospital must be approved by the 3tate Board
of Coatrol, and to take such other steps as may
be necesaary in order to accomplish tha purposes
of this Act,

"At_the discretion of the 3Jtate Departmsut
of Education, transpor on, app o9, braces,
and materisl necessary in the proper haudling of
crippled children may be in part or eatirely pro-

vided, '

“rhe Rehabilitation Division of the State De- 2
partment of Bducation is directed to provide 1ia ,
Rules and Regulations, the nscessary details for

the conduct of this work, in accordance with the
purposes of this Acot, vhioh shall permit as far as
possible, the free cholce of patients in their
selsction of physicians and hospitals, and shall
arrange with hospitals, brace departments, and

other services providing for aorippled cmidun't

vork, componsation for such services, provided

that such fees or charges shall not exceed the

average minumum charges for the same ssrvices ren-
dered to average ward patisnts in the hospitals
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approved for pose of this Act, such Rules aend
Regulations shall be approved by the 3tate Depart-
seat of Rdacation.

%"3¢c. ¥, That no child shell be eutitled %o
the care and treatmeant provided in this A0t un-
less the sounty Judge of the county in which said
child resides sihmll eertify to the Rehgbilitation
Division of the State Departmeas of Rdusation upon
svorn petition of the pareats of said ohild, or
persons atanding in loco parentis, proven Lo the
satisfaction of sald judgs, that the parents of
sald child, or persona standing in loco parentia,
are finansislly unuble to provids for said cars
snd treatzent.

*?hat children vhose pareats, or those in logo
pareatis sre financlally able S0 pay in part for
such treatment and gare may be provided for by the
Rehabilitation Divisicn under such rules and regu-~
lations as may be prescridbed by the Department of
Bducatiocn. )

cley sssistancs, equipmant and supplies as are

aseded.

-
s & &

"3¢c. 7. Z£ha 3State qﬁgtnn_t_ of Rducation
is authoriged t0 receive giiss ouaticas lor
this vork. Aall gifts and donations for crippled
ehildren's work shall be paid into the 3tate Treas-

ury and the sane are hereby reappropriated for the

;
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purposes of this Act. The Treasurer of the 3tate
of Texas shall pay out all money and funds pro-
vided for this Act upon proper varrsat issusd by
the Comptroller of the 3State of Texas drawa upon
vauchers approved by the 3tate Departmens of Rdu-
cation and the Departmant of Education shall report
annually to the Gowvernor amounts received and ex-
pended gnd work accomplished.

"3ec. 8. 7The Voocational Rehadilitationm Divie
.sica of the State Department of Edusation is em-
povered and directed to tgke all actica necessary
to accomplish the purposes provided or implisd by
this Act, and to cooperate with pudblic agenaies,
state, county and local, and with private agencies
and individuals iatoerested in the welfare of orip-
pled childrea. 7The Vocational Rehabilitation Divi-
sion, thro the 3tate mn ucation

urther eapovere octed %o wor co-
operation with all acts relatiog to rehadilita-
tion of crippled SONSs OW in effect or enacted
in the futtre." (Bmphasis ours)

It is not evidant from merely reading ths quoted por-
tioas of the above articls whether the supervision of the physi~
cal restoration service for crippled children is under the 3tate
Board of Vocational Education or the 3tates Department of Educa-
tion. We say this because the Act refers to swoh service be-
iag created in the Rehsbilitation Division, which bears resemb-
lance to the Vocational Rehabilitation Division of the 3tate
Ecard of Vocatiocnal Bducation. Yet, the Act does not apeak of
this division as Deing & part of the 3tate Board of Vocationsal
Education, dut rather of the 3tate Department of BEducation. We
find further language in tha Aat it s “the discretion of the
tate Department of sSducation® to provide for trsasportation,
appliances, braces, and materisl aecessary in the proper handl-
ing of crippled children. We further find that the Deparimeat
of Zducation prescribes the rules and regulations as to the
care and treatment of those ohildren whose parents are able to
pay tor such ssrvices., We furthsr notice that the 3tate De-
partment of i#ducation is authoriged {o appoint a spscial super-
visor to carry out the provisions of this Act under the direc~-
tion of ths 3tate 3upervisor of Vocaticnal Rehablilitation, and
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that such department is authorized to make such rules, regu-
lations and policies necessary to carryout the provisions of
this Act.

In other vords, 1t is not definite as to whonm ths
lagislature intended to superviss this act. This sct has been
on the statute books since 1933 end there have been ns judi-~
cial opinions written on this questioa. I& is alvays proper
and 1s persuasive to consider the departmental coustruction
gg:eod upon an Aot in the adbsence of any Jjudicial decisions

reon.

We have boen advised that it has been the practice
and coastructioa of the Departmwent of 2ducation that they super-
vise the admianistration of the crigpﬂad children. They do all
the hiring, firing, and approval of payrolls and the Stats De-
partmant of Vocational RBducation has nothing whatsoever to do
with the administratioa. This is done sven though ths Director
of the Vscetional Rehabilitation Division of ths Department of
Vooatioual Education is the director of the Crippled Children
Divisicn. This 1is required under 3ection 5 of Article 2675§.
However, this is merely an added duty to his office. 7This con-
struotion is folloved in the appropriation bill.

Therefore, %e hold that the administration of Crippled
Children Division is under the State Department of Education.
This is & separate entity of government {rom ths 3tate Board
of Vocational Educatioun and as a cousequence thereof, ve are of
the opinion that the Vocational Rehabilitation Division is a
distinct division of goveranment from the Crippled Children Di-
vision,

We call yowr attsation, hovever, to the fact that i¢
is an added duty to the office of the 3upervisor of the Voca-
tiocaal Rehabilitation Division to be Director of the Cripjpled
Childrea and that this duty cannot be divorced without an Act
of the legislature.

Very truly yours
ATTORNKY GENZRAL OF T2XAS3

bl O Lord

Robt. Oi Koch
. it Asslistant
7D Yz WPPROVED
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